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No. 2579. 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


mn eCIPY OF*ASTORIA 
(A. municipal corporation) 
Plaintiff in error, 
Vs 
AMERICAN LA-FRANCE FIRE ENGINE 
COMPANY, a corporation, 


Defendant in error. 


BRIEF FOR PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 


This 1s an action instituted by the American-La France 
Kire Engine Company, a corporation, against the City 
of Astoria, Oregon, on a contract entered into between 
the American-La France Fire Hngine Company, a cor- 
poration, and the Fire and Water Committee of the 
Common Couneil of the City of Astoria, for the sim of 
$9500.00 the purehase price of a six evlinder eombina- 
tion pump-hose and ehemical auto ear, to be used as a 
fire apparatus by the Fire Department of said City in 
extinguishing fires therein. 

On the 2Ist dav of July, 1913, the Committee on Tire 


and Water presented a communication to the Common 


Conneil, in words and figures as follows: 
tom) 
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“Astonia, Oregon, July 21st, 1913) 
To the Mavor and Couneil. 
Gentlemen: 

In connection with the recommendation of the 
Clnef of the Fire Department we would recommend 
that we be authorized to get priees on another auto 
fire apparatus and submit them with our reecom- 
mendations to the next meeting of the Couneil. 

Charles Wilson. 
Karl Knobloch. 


John Nordstrom. 
Committee on Fire and Water.’’ 


Qn the date mentioned in the communieation, it was 
reeeived by the Common Couneil in regular session and 
thereupon a verbal motion was made, seconded and 
earried that the Committee be authorized to seenre 
prices and report the same to the Conneil, together 
with its recommendation. Thereafter, on the 4th day 
of Aneust, 1913, the Common Couneil of said City met 
in reenlar session and at such meeting, the Committee 
on Hire and Water submitted its report, in words and 


figures as follows: 


“Astoria, Oregon, Aneust ttl ee 
To the Mavor and Couneil, 
rentlemen: 
In accordance with the aetion of last meeting we 


herewith submit the cost of a piece of auto appar- 
atns. 


A combination waeon, single tank, will cost 
$5500.00; with double tanks £5800. A triple ecombin- 
ation pump hose and ehemieal, the size we think 
proper, will cost $9500.00 F. O. B. Astoria. We 
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would therefore recommend that we, by the adopt- 
ion of this report, be authorized to enter into con- 
tract with A. G. Long, Agent of the American-la 
France Fire Engine Co. for one type 12, six eylinder 
Combination Pump Hose and Chemical Car for the 
sum of $9500.00. 


In connection with this report, we would say that 
it was the intention of the Couneil last year 
that another piece of anto apparatus should be 
bought this year, and the Committee on Ways and 
Means provided for the same in the levy and the 
taxes were collected on that basis. We beheve it 
will be a wise investment to purchase this piece of 
apparatus, as along with the hose and chemieal we 
will have a powerful pump, shonld the oeeasion de- 
mand it at any time if might pay for itself in a 
short time. 


If we do not purchase at this time it will mean 
that we will have to levy a large tax again next 
vear, or else not add any to the department’s effi- 
eleney with apparatus. If we buy now we ean eut 
down the levy for next vear a very considerable 
amount. While it is true that we have expended a 
large amount for the department in the last few 
vears in buying apparatus, we beheve the redue- 
tion in insurance will more than off set the same in 
a short time. 


Charles Wilson 
John Nordstrom 
Kkarl Knobloch 
Committee on Fire and Water.’’ 


That said report was duly received by the Common 


Couneil and read in open session and thereupon, a ver- 


bal motion was made by a member of the Common Coun- 


eil that the said report be adopted by and it was there- 


upon adopted by the unanimous vote of the Common 


Council. Two days thereafter, and on the 6th day of 
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Wugust, 1913, the said Comniuttee on Fire and Water of 
said Common Conucil of said Plaintiff in error, entered 
info a contract 1m writing, which, omitting the speecifi- 
eations and guarantees attached thereto, was in words 


and figures as follows, to-wit: 


“THIS AGREEMENT, Made by and )between 
the AMERICAN-LA FRANCE FIRE ENGINE 
COMPANY, Ine. party of the first part, hereinafter 
called the Company, and CITY OF ASTORIA, ORH- 
GON, party of the seeond part, hereinafter called 
the Buyer, 


WITNESSETH: That the Company agress to 
sell upon the conditions whieh are helow written 
the apparatus and equipment hereinbefore — ds- 
seribed, all of whieh are to be in aeeordanee with 
the specifications and guarantees attached, and 
which are made a part of this agreement and eon- 
Uraen. 


Delivery is to be made on cars atelstoma@r = 
gon, and shipment to be made witlin about 60 
working days after receipt and approval of this 
contract, duly exeeuted, or as soon thereafter as is 
consistent with good workmanship and proper 
painting, snbject to delays resulting from any 
eauses beyond the control of the Company. 


The Buyer agrees to purchase and pay for the 
aforesaid property, delivered as aforesaid, the sim 
of Nine Thousand Five Hundred Dollars ($9,500.00) 
{o be paid to the American-La I’ranee Fire Hngime 
Company or its authorized agent as stated below, 
with interest at the rate of six per cent per annum 
upon any sum not so paid from the time such pay- 
ments beeome due until same is paid. No pay- 
ments to be made to agents except on presentation 
in writing of an express power of attorney to ae- 
eept payment, 
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Terms of payment to be: 


Nine Thousand Five Hundred Dollars in eash 
within fifteen days after delivery and acceptance 
of the apparatus and equipment. 


Witness our hands and official seals this 6th day 
ok ALES, INE 
AMERICAN-LA FRANCE FIRE ENGINE 
COMPANY, Ine. 
Party of tle first part 
By A. G. Long, Genl Agt. 
THE CITY OF ASTORIA 
By Charles Wilson, Ch. 
Kk. Knobloch 
John Nordstrom 
Fire and Water Committee.”’ 


On the same day the contract was exeeuted and filed 
with the Auditor and Police Judge of said City. 

The powers of the Couneil of the City of Astoria are 
set ont in Section 38 of the Charter, whieh provides 
as follows: 

pec, oo, Iii COUNCIL HAS POWER AND 
moOTHORIPY WITHIN THE CITY OF ASTORLY: 


Then follows fifty-seven sub-divisions defining the 
powers of the Couneil. Sub-division 42 of the powers 


being as follows: 
TOPAMAINTAIN A FIRE DEPARTMENT 


Par. 42. To make regulations for the prevention 
of aeeident by fire; to organize, establish and main- 
tain a fire department, whether paid of volunteer; to 
appoint three eompetent persons as fire commis- 
sioners, and to make and ordain rules for the gov- 
ernment of the fire department; to provide engines 
and other apparatus for the department. 


Section 39 of the Charter of the City of Astoria pro- 
vides as follows: 
POWER TO BE EXERCISED BY ORDINANCKH 


Section 39. The power and authority given to 
the Couneil by Section 388 ean only be exereised or 
enforced by ordinance, unless otherwise provided, 
and a majority of the Council may pass any ordi- 
nance or make any by-law not repugnant to the 
laws of the United States or of this state, neces- 
sary or convenient for the earrying such power 
and authority, or any part thereof into effect, and 
as may be necessary to secure the peace and good 
order of the eity, and the health of its inhabitants, 


Sub-division 33 of Section 38 of the Charter of the 
Citv of Astoria, provides as follows: 


TO CONTRACT DEBTS—OFFICERS NOT TO BE IN- 
TERESTED IN CONTRACTS 


Par. 33. To appropriate money to pay the debts, 
habilities and expenditures of the ety, or any part 
or item thereof, from any fund applieable thereto; 
PROVIDED, that no bills shall be contraeted by any 
person or officer of the eity without first sending 
to the Common Couneil a written requisition there- 
for, stating the items needed with the cost thereof, 
and, if the Common Couneil deem the supples nee- 
essary, they shall authorize the proper cominittee 
{o purchase the same; PROVIDED, that im case of 
an emergency the Committee on Fire and Water, 
and Streets and Public Ways, mav ineur indebted- 
ness not to exeeed $100; PROVIDED FURTHER, 
that neither the Mavor, nor any member of the Com- 
mon Couneil, nor anv officer of the Citv of Astoria, 
shall either direetly or indirectly enter into a con- 
tract with the «ity, nor furmsh supphes or pro- 
vistons to the eitv. If the*Mavor or any member of 
the Common Couneil or any offiecr of the city, 
shall violate the provisions of the City Charter, lis 
office will be deemed vaeant. 


- 
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Section 124 of the Charter of the City of Astoria pro- 


vides as follows: 
GONTRACTS AUTHORIZED BY ORDINANCE 


See. 124. The City of Astoria is not bound by any 
eontract or in any way liable thereon, unless the 
same is authorized by city ordinance, and made in 
writing, and by order of the Couneil, signed by the 
Auditor and Polhee Judge, or some other person 
duly authorized, on behalf of the eity. But an or- 
dinanee may authorize any officer or agent of the 
eity, naming him, to bind the city, without a con- 
tract in writing, for the payment of any sum of 
money not exeeeding one hundred dollars. 


Section 44 of the Charter of the City of Astoria pro- 


vides as follows: 


Approval of Ordinance, 


See, 44. Upon the passage of any ordinanee, the 
enrolled copy thereof atttested by the Auditor and 
Police Judge, shall be submitted to the Mayor by 
the Auditor and Polhee Judge, and if the Mayor ap- 
prove the same, he shall write upon it ‘‘approved”’ 
with the date thereof, and sign it with lis name of 
office, and thereupon, unless otherwise provided 
therein, sueh ordinanee shall beeome law and. of 
foree and effect. 


section 45 of the Charter of the City of Astoria pro- 


vides as follows: 


POWER TO VETO ORDINANCE 


See. 45. Tf the Mavor does not approve an ordi- 
nance so submitted, he must, within ten days from 
the reeeipt thereof, return the same to the Auditor 
and Police Judge with lus reasons for not approv- 
ing it; and if the Mavor do not so return it snel or- 
dinanee shall beeome law as if he had approved it. 
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Section 46 of the Charter of the City of Astoria pro- 


vides as follows: 
PASSAGE OVER VigbTO 


See. 46. Upon the first meeting of the Couneil 
after the return of an ordinance from the Mavor, 
not approved, the Auditor and Police Judge shall 
deliver the same to the Couneil with the mes- 
sage of the Mayor, which must be read, and such 
ordinanee shall then be put upon its passage again, 
and then, if two-thirds of all members constituting 
the Couneil, as then provided by law, vote in the 
affirmative, it shall become a law without the ap- 
proval of the Mayor, and not otherwise. 


The question presented upon this writ of error is 
whether the Fire and Water Committee of said Com- 
mon Couneil had the power and authority to create such 
an indebtedness and enter into such a contract as it 
did on the part of the City of Astoria and in its behalf, 
withont an Ordinanee passed in due form and order, 


anthorizing it so to do. 


The lower Court sustained the authority of the Fire 
and Water Committee, maimtaining its authority to 
enter into such contract and from this decision the City 
of Astoria prosecutes this writ of error, and the matter 
is now before vour Honors for final decision and deter- 


nination. 
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ASSIGNMENT OF KRRORS 
ie THE DISTRICT COURT OR THE UNITED 
SITES FOR Wie DISTRICT OF OREGON 
Suit at Law No, 6406. 

AMERICAN-LA. FRANCE FIRE 

ENGINE COMPANY, a corporation, 
Plaintiff 

Vs 
ak CITY OF ASTORIA, a mimicipal 


eorporation of the State of Oregon. 
Defendant. 


Now comes the said defendant, the City of Astoria, a 
municipal corporation, and in connection with its peti- 
tion for a writ of error in the above entitled action, 
says that there was error on the part of the District 
Court of the United States for the Distriet of Oregon 
m regard to the matters and things hereinafter set 


forth, and therefore, the defendant makes this its 


ASSIGNMENT OF ERRORS 
15 
That the said District Court erred in allowing the 
motion made by the plaintiff, for a judgement on the 
pleadings. 
ial 
That the said Distriet Court erred in holding that the 
answer of the defendant, filed in said cause, did not pre- 
sent any issue of fact to be tried. 
It 


That the said District Court erred in allowing said mo- 
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tion for judgment on the pleadings and giving a judg- 


ment against said defendant. 
Ty. 


That the said Court erred in not sustaming the defend- 
ant’s demurrer mterposed in said cause. 
ye 
That the said District Court erved in not dismissing 


said action. 
ya 
That the said Distriet Court erred in rendering jude- 


ment in favor of the plaintiff and agaist the defendant, 


for the reason that the same is contrary to the law. 


WHEREFORE, the said defendant, plaintiff in er- 
ror, prays that the judgment of the Dictrict Court of 
the United States for the District of Oregon, in the 
above entitled eause, be reversed and that the said 


action may be dismissed. 


A. W. NORBLAD, 


Attorney for defendant. 


11 
ARGUMENT 


This question must be viewed from many different 
angles, and the invahdity of the contract results from 
the fact that: 


1—The power to make a contract is a legislative pow- 


er and cannot be delegated. 


2 —Legislative power conferred by the charter of a 
eiiv must, in the absence of an express exception, be 


exereised by ordinance. 


3.—The eharter preseribes the mode and manner of 
executing contracts, preseribing certain formalities of 
execution, after proper authorization by ordinance; and 
these formalities being mandatory, no contract is bind- 


ing unless they are observed. 


4.—The Fire and Water Committee had no power to 
eontraet and had no anthority to sign a contract on be- 
half of the city. 


(1) The power to make a contract is a legislative 
power and cannot be delegated. 


It will be conceded that the mode of contracting pre- 
seribed by the City’s Charter is the measure of the 
City’s power to contract. The Charter is a grant of 
power and the municipality possesses only the powers 
which its charters confers npon it, either expressly or 
as incidental to the exeention of its powers. 

City of Corvallis vs Carlili, 10 Or. 139. 
Mut, Ins. Go. vs Baker City, 58 Or. 315, 
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A municipal corporation possesses and exereises the 
following powers, and no others: First, those granted 
in express words; second, those necessarily of fairly im- 
phed in and incident to the powers expressly granted; 
third, those essential to the aecomphshment of the de- 
elared objeets and purposes of the eorporation—not 
simply convenient but indispensable. 

Farwell vs City of Seattle, 43 Wash. 141. 


So. Pasadena vs Pasadena Co. 152 Cal. 602. 


The powers of a municipal corporation are either leg- 
islative or administrative. Between these there is a 
vast difference, which the courts have consistently recog- 
nized in deahng with either municipalities or with onb- 
lic officers. The distinetion presents itself most strongly 
in the present case. Tt meets us fairly and squarely at 
the threshold of tlis htigation; for upon the character 
of this action of the commeil herein, whether same was 
legislative of ministerial—depends the entire strneture 
of the opposition. Whether the power exereised by the 
Committee on Fire and Water in entering into this con- 
tract, being in its nature a legislative act, could not as 


such be delegated. 


Let us first enquire into what is meant by legisla- 
tive powers, and by ministerial or exeentive powers. 

Legislative Power is that throngh which the mumii- 
pality creates and defines rights and duties, preseribed 
rules of conduct and regulates the relations among in- 


dividuals, and between them and the city. 


Executive Power is that whieh is econeerned with the 


enforeement of these laws. 
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The distinction between Legislative and [xeeutive 
Power is will and execution. The pecuhar funetions of 
the legislative department is to deliberate, to consult 
upon the various needs of society, and to formulate the 
will of the municipality in respect to the multitudinous 
affairs which require to be regulated. The primary 
funetion of the exeeutive, on the other hand, is to ad- 
mimister anc enioree the will of tle City as thus for- 
mulated. Executive power is thus used in the sense of 
ministerial duty, in respect to which nothing is left to 
discretion. A simple, definite duty, arising upder eondi- 
tons admitted or fonnd to exist, and imposed by law, the 
performance of wlich may, in proper case, be required 
by judicial process. Legislative power, on the other 


hand, is beyond enforcement by judicial process. 


It is a fundamental prineiple of law that legislative 
powers cannot be delegated by a corporation unless 
authority to delegate is especially granted by statute, nor 
ean if divest itself of the diseretion vested in if by the 
authority which created it. 

State vs Garibaldi, 44 La. 809. 
Eixparte Francis, 165 S. W. 172 and authorities 
eited. 


All corporations, of whatever kind, are monlded and 
eontrolled, both as to what they may do and the manner 
in which they may do it, by their charters or acts of 
incorporation which to them are the laws of their being 
and which they ean neither dispense with nor alter. 
The Council of a City is an agent of the City with dele- 


gated power; and in the absenee of statutory authority 
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to delegate such powers to others it has no right to do so. 


City of Louisville vs Parsons, 150 8. W. (Ky) 498. 


In Thompson vs Board of Trustees, 144 Cal. 281, it was 
declared that the Board could not divest itself for any 
length of time, of legislative and diseretionary power 
vested in it by the general laws. In view of this prineiple 
of law, the question necessarily arises, as to the author- 
ity of this council to delegate its powers to a subordin- 
ate committee? Tf the acts delegated are legislative, 


it certainly did not have any such power. 


The charter does not attempt to define what acts are 
intended to be embraced by the term legislative pow- 
ers; nor does it define the meaning of the term admin- 
istrative powers. To determine its classification we must 
look to the nature or character of the aet itself. The 
distinetion between the powers of a muneipal corpora- 
tion to ereate and its power to exeente—and this is vir- 
tually what is meant by legislative powers—considered 
apart from any express or implied provision of the 
charter, is well recognized. The couneil acts in a dual 
eapacity—in a publie and political character, exercising 
subordinate legislative powers and in its private char- 
acter exercising the powers of an individual or private 
corporation, Legislative powers imply judgment and dis- 
eretion npon the part of those who exereise them, and a 
special confidence and trust upon the part of those who 
eonfer them, 


Meso 


Rugles vs Collier, 48 Mo. 353. 


Regard should be had, not so much to the nature and 


character of the various powers conferred as to the ob- 
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jeet and purpose the legislature had in conferring them. 
If granted for a public purpose exelusively they be- 
longed to the corporate body and its publie, political and 
municipal character. But if the grant is for purposes of 
private advantage and emolument, though the public 
may derive a common benefit therefrom, the corpora- 
tion is regarded as a private company. 

City of Séattle vs Stirrat, 55 Wash. 560. 

Baler vs New York, 3 Ghll Gy. V.) 53. 


There ean be no question of the character of the 
power conferred upon the City of Astoria to establish a 


fire department for that city. It was of a purely pub- 
lie character, for the comfort and protection of its in- 


habitants. In Jones vs Selinyllall L & R Co. 202 Fed. 
164, Legislative acts were declared to be permanent reg- 
ulations for the govermument of the borough, granting 
of privileges to oceupy streets, and the creation of lia- 
bility by contract; wlilst under ministerial acts were 
elassed the transaction of current business, the ordinary 
administration of municipal affairs and the awarding of 
contracts previously authorized by ordinance. 


See also, Com. Vs Nat. Bank, 9 Pa. Super. Ct. 118. 
Earl vs B, 140 Cal. 754. 


emeewmavins vs H, 71 NJ. 69, ane 72 Nei 
SD: 


Seeger. 165 Pa, 539, 
Dansdomne vs Citizen’s i, L. & P. @o., 206 Pal dss: 
The power, then, to authorize a contract involving 


hability is clearly a legislative power, and the authority 


to award a contract to a sueeessful bidder under this 
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power 1s clearly the exercise of a ministerial aet. This 
is identically the question involved in this proceeding. 
The making of a contract for lighting the streets was 
held in Los Angeles Gas Co. vs Taberman, 61 Cal. 199, 
an exereise of the legislative powers of the council. 
Authority to make alterations in the specifications for 
contract, was, also, held a delegation of power conferred 
by statute (Gratz vs City 15 Utah 67); also, exclusive 
power over street improvements, (Chase vs City Treas., 
122 Cal. 540). So, also, in the matter of public improve- 
ments, as involving the exereise of diseretion and 
judgment, City Mut. Ins, Co. vs Baker City, 5830r 
006; Neill vs Gales, 152 Mo. 594, and Galendo vs Walter 
8 Cal. App. 284 presents the question involved in this 
ease. There the power to establish sewers, and to pro- 
vide plans and means for their construction, had been 
granted the City, as the power to establish a fire de- 
partment and provide for its equipment in the present 
case, and it was held that he city conld not delegate 
this power, being legislative, and implying Judgment and 
diseretion, {0 any person or persons. 

Under the eity charter of St. Louis the conneil was 
empowered to put in sewers of such dimensions as 
might be preseribed by ordimance. Pursuant to this 
authorization, an ordinanee was passed providing for 
the construetion of a sewer of sueh dimensions and of 
such materials as might be deemed requisite by the 
City Engineer; and it was held that the conneil could 
not delegate a duty thus plainly and expressly devolved 
upon them to the mere discretion and eaprice of an 
individual. 


St. Louis vs Clemins, 43 N. W. 595. 


UG 
Under the decisions, the eouneil] of Astoria has evi- 


dently clearly transcended its authority in delegating a 


power which only itself had the authority to exercise. 


(2)—Legislative power conferred by the charter of a 
City must, in the absence of an express exception, be 
exercised by Ordinance. 


If, therefore, the ecouneil is without authority te dele- 
gate its legislative powers, then the couneil itself is only 
authorized to exereise its powers, in the absenee of ex- 
press exception, by ordinance; and only in the manner 
and under the forms preseribed by the charter. <A city 
speaks through its ordinances, passed and promnuigated 
vnder the authority which created it. | 

Giiaats ese Bike, 171 5. We O40: 


It is its only medium of expression. The charter re- 
quires and points out this medium; and when a contract 


is made through any other source it has no hinding force. 


Los Angeles Gas Co. vs Toberman, supra. 
City of Brven vs Page, 51 Texas 532. 
Miooremes Neavor, 73 N. Y. 238. 
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Jones ys City of Caruthersville, 171 5. W. 660. 


Let us see how far this council ecomphed with the re- 
quirements of its charter. .\ brief reference to the 
powers and limitations imposed on the City of Astoria in 
this matter is therefore necessary to determine the ex- 
tent of its liability and the measure of its duty in the 


premises. 


Sec. 38 of the charter of the City of Astoria reads as 


follows: 
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‘he couneil has power and authority within the City 
of Astoria (among other things) to maintain a fire de- 


partment. 


Par. 42—To make regulations for the prevention of 
accidents by fire; to organize, establish and maintain a 
fire department, either paid or volunteer;to appoimt three 
competent persons as fire commissioners, and to make 
and ordain rules for the government of the fire depart- 
ment; to provide engines and other apparatus for the 


department. 


Sec. 39—The power and authority given to the coun- 
cil by See. 38 can only be exercised or enforced by or- 
dinance, unless otherwise provided; and a majority of 
the ecouneil may make any by-law not repngnant to the 
laws of the United States or of this State, necessary 
or convenient for the carrying such power and authority 
or any part thereof into effect, and as may be neces- 
sary to seeure the peace and good order of the city and 


the health of its inhabitants. 


Sec. 124—The City of Astoria is not bound by any 
contract or in any way liable thereon, unless the same 
is authorized by city ordinance and made in writing 
and by order of the common council signed by the 
Auditor and Pohee Judge or some person duly author- 
ized on behalf of the City, but an ordinance may anthor- 
ize any officer or agent of the City, naming him, to bind 
the City, without a contract in writing, for the payment 
of any sum of money not exceeding one hundred dol- 


las. 7? 
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After the charter was in foree an ordinance was 


passed as follows: 


‘See, 1—That there be and hereby is organized a paid 
fire department of the City of Astoria, with powers 
and duties to be exereised by and through the com- 


mittee on Fire and Water of the Common Couneil of 
Baia Citv.’’ 


Sec. 3. The Committee on Fire and Water and their 
sneeessors in office shall constitute and be ex-officio 
fire commissioners of the fire department of the City of 


astoria.’’ 


Sec. 11. The Committee on Fire and Water, the ex- 
officio fire commissioners, shall purchase all supplies 
for the fire department and order all necessary repairs 


subject to the ordinances of the City of Astoria.’’ 


‘Sec. 15. The Committee on Fire and Water, the ex- 
officio fire commissioners, shall report to the common 
council at least once in each month the expenditures of 
the department and other matter pertaining thereto, of 
public interest; and shall in the month of Jaunary of 
each vear report in detail to the Common Conneil, the 
arnual receipts and expenditures of the department, 
including a complete inventory of all property in their 


charge.’’ 


These are all the provisions of the charter and the 
ordinances of the City affecting the question pre- 
sented. Sec. 38 confers upon the city couneil power to 
establish a fire department, to appoint persons as fire 


eonunissioners, to make and ordain rules for the gov- 
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ernment of the department and to proeure all the nee- 
essary apparatus for the same. Sec. 39 relates to the 
mode and manner in which this power shall be exer- 


eised. Sec, 124 limits the city’s liability. 


Where the statute requires that an act of a munici- 
pality be done in the form of an ordinanee, or if such 
requirement is implied by necessary or clear inference, 
the act can only be done by ordinance. 

Nat. Bank vs Grenada, 44 F 262. 
Moltz vs Saas. Co, 131 931. 
City of Pensocala vs Tel. C. 49 Fla 161. 
People vs M. 186 Il. 560. 
Slate ex rel. vs Gomr. 16> Ind 262. 
Trenton vs Covle, 107 Mo. 191. 
Packoardiysshw © 23 Nee a. 2s), 
Westport vs Masten 62 Mo. 647. 

AV resolution in such ease would not suffice. 
People vs M. 186 TI]. 560. 
Wheeler vs Poplar Bluff, 149 Mo. 356. 
Dalton vs Poplar Bluff, 137 Mo. 39. 


Cape Gerardeau vs Forgan, 30 Mo. App. 556. 


The charter is a grant of power, and the municipality 
possesses only those properties which the charter con- 
fers upon it, either expressly or incident to the exeen- 
eion of its powers. 

City of Corvallis vs Carhle, 10 Or. 139, 
Hawthorieses 1H. Portland) 1.01. 271, 


Mutual Irrigation Co. vs Baker City, 58 Or. 315. 


Tt is a familiar rule that when a mode of exercising a 


power is presented, that power can only be legally ex- 


bo 


ereised in that mode. 


McManus vs Hornday, 99 Iowa 507. 


And where the charter authorizes a municipality to 
provide for a public improvement by ordinance, the mnu- 
nicipality cannot provide therefor by resolution. 

Jones vseW. 14) P. 312. 


Tf disregarding the plain mandates of its Organie law, 
a city enters into a contract which it had no authority 


to, nnder the eharter, the citv is not bound. 
bf bf j 


acopevs 1, to? N. Yio. ot 


All legislation by a City must be by ordinance, whether 
the City acts in its governmental capacity or in its pri- 
vate or business eapaecitv; and an ordinance is neces- 
sary to create an indebtedness, whether arising in a gov- 


ernmental capacity or in a private or business capacity. 


A resolution does not justify the ineurring of an in- 
debtedness against the city, though it be assumed that 
the city is acting in its private or business capacity. 


City of Louisville vs Parsons, supra. 


When there was no prior action or appropriation made 
for the purchase of a street cleaning machine, the aetion 
of a committee making a contract for the purchase of the 
same was declared invalid. 

Kindline Meh. Go. vs York Citv, 54 Pa. Super 
Ct cols. 


In the transactions of all aets of a permanent nature 
involving a rule of conduct or permanently affecting the 


governisent and welfare of the city, the corporation 


a2 


must, of neeessity evidence its action by an ordinance 
adopted with all the formalities prescribed by the char- 
ter or by statute. 

Clatthin vasC re wi) 

Altamont vs Ry. Co., 184 Til. 47. 

People vs M, 186 Ill. 560. 

McDowell vs People, 204 Ill. 499. 

London Mills vs Wheeler, 208 III. 289, aff’e 105 TIM. 
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Nor can a city make a contract for nnprovemient, ex- 
eept in the manner specifically pointed out in the charter. 
N, PLL Co-vs E Portland] bors. 
N, P. Verm. Co: vs. Poritikend, Or. 2. 
vilem ve Panrtininde 30 (ie: 


A resolution for the improvement of a street was in- 
sufficient, 
San Jose Impr. Co. vs Augeras, 106 Cal. 498. 


When the charter anthorizes the passage of any or- 
dinanee necessary to earry into effect powers granted 
by a charter, it contemplates the passage of an ordi- 
nanee whenever legislative action by sueh municipality 
establishes a permanent rule of conduet or is to have a 
eoltinuing effeet. 


Attamonte vs Ry. Co. 184 TIL. 47. 


The grades of streets can only be established by or- 
dinanee, a resolution for the purpose being insufficient. 


MeDowell vs People, supra. 


If the requirements of an ordinance is implied by nee- 


essary inference for a municipal act, a resolution would 
not answer. 


People vs M. 186 Il 506. 


The Charter of Sellwood gave the council power to 
provide for the erection of a city jail, as the charter of 
Dallas provided for a fire department. .The court pass- 
ing upon this question (Grafton vs Sherwood, 24 Or. 118) 
said ‘‘Sec. 29 provides that the power and authority 
given by Sec. 28 can only be enforced and exercised by 
ordinance unless otherwise provided.’’ The language of 
the charter in the present case is identical; and the court 
held, that no jail could be erected without an ordinance 
for that purpose. In the case of Grafton vs Sellwood, 
supra, an ordinance was passed, authorizing a contract, 
but did not take effect until after the contract had been 
entered into, vet the contract was declared void under 
he charter. Where a committee was authorized to con- 
tract for the erection of a school house at a cost not to 
exceed $55,000. it was held that the committee had no 
authority to render the city hable for a larger sum. 


Tniner vs Bridgeport, 55 Conn .412. 


In MeManus vs Hornday, 99 Towa 507, the grading of 
streets was ineluded in the general power to pass ordin- 


ances to improve the comfort and convenience of the city. 


In Kipner vs Commonwealth, 49 Pa. St. 124, the anth- 
ority to direct the Mavor to sign certain coupon bonds 
in renewal of a loan was held, in effeet, to require an or- 
dinanee. The courts of Pennsylvania strictly limit the 
provinee of resolutions to acts administration, and con- 


strue statutory grant of authority in such manner as 


2 


to limit the power of the council! to acts by resolutions 


to acts of a temporary character. 


(3) The Charter prescribes the mode and manner of 
executing contracts, prescribes certain formalities of ex- 
ecuting after proper authorization by Ordinance, and 
these formalities being mandatory, no contract is binding 
unless they are observed. 


It is settled Jaw that a municipality can never beeome 
a debtor by impheation, but only by virtue of an express 
eontract, made by its autorized officers in the manner 
and form providedby law. 
Leletier Fiseal Conrt et al vs Spangerl, 172 S. W. 
498, see authorities therein cited. 


Now what is the difference between an ordinance and 
a resolution. Why the distinetion? An ordimanee re- 
lates to questions or subjects of permanent or general 
character; wlilst, a resolution relates to those whieh 
are temporary and restrictive in their operation and ef- 
feet. The prineipal difference is in the mode of adopt- 
ion. An ordinance must be enacted with all the formal- 
itv required by the charter. Wile a resolution may be 
adapted with less formality and its legal effect determ- 


ined less strictly, unless the charter otherwise provides. 


City of Alma vs Guarantee Sav. Bank, 60 F. 203. 
City of lamcolneyc om Co- 00 1 746: 


City of Conta’! vs sears, 2 Colo. a8 


Ordinanees being about the most important and solemn 
aets of a municipal corporation, it is essential to their 


validity that they shall be adopted in the manner pre- 
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seribed by the charter. [It may be laid down as a general 
rule, that all charter or statutory requirements as to the 
method in which an ordinanee shall be introduced, and 
the manner in which it shall be considered, are, when 
reasonably ecaleulated to induee deliberation, mandatory 


in their nature and must be complied with. 


When the mode of contracting is specially and plainly 
prescribed and limited, that mode is exclusive and must 
be pursued, or the contract will not bind the corporation. 
“he act of incorporation is to them an enabling act; 
it gives them all the power they possess; it enables 
them to econtraet, and when it preseribes to them a mode 
of contracting, they must observe that mode, or the in- 
strument no more creates a contract than if the body 
had never been inecorporated.’’ 

Head vs Ins. Co. 2 Grand. 127; approved, Bank vs 
S, 12 Wheat, 64. 

BimitermvsO, 7 Gravy (Mass) 12. 

Bladen vs P, 60 Pa. St. 464. 

McCracken vs City of San Fran. 16 Cat. 591. 

Bermental vs San I. 21 Cal. 351. 

Aovimean ws oan b, 2OCal. 96. 

Argenti vs San F. 16 Cal. 255. 


Emocelieaws ©. cl la St. 069. 


When a committee was empowered to contract for the 
erection of a building at a price not to exceed a specified 
sun, they possessed no power to contract for a larger 
sum, and the person contracting with them were bound 


to take notice of the extent of their powers. 


Turney vs Bridgeport, 55 Conn. 412. 
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Where the City Charter empowered the city couneil 
to pass all proper and necessary ordinances for the regu- 
lation and sale of eity property, and = preseribed — the 
mode and manner of doing so a resolution did not ecom- 
ply with the requirements of the Charter. In Cimpher 
vs City of Portland, 121 Pae. 374, this rnle was maim- 
tained, holding that ‘fa resolution did not comply with 
any of the requirements of the charter. It did not pnr- 
port to be an ordinance at all, nor was it in the form pre- 
seribed for ordinanees. No ordinance providing for the 
sale of sneh property or fixing the terms thereof was 
ever passed. If it he eoneeded that the eity had the 
power to grant or sell for what appears to have been 
private use, or dispose of it at all, it could do so only 
in the manner preseribed by its charter. As an at- 
tempted disposition of such land the resolution was a 
wide departure from the preseribed mode and was 
wholly ineffeetual.’’ Again in Shepard vs City of Mis- 
sonla, 141 Pa. 544, the court said: ‘‘When the mode of 
exercising any power in pointed ont in the statute grant- 
ing it, the mode thus preseribed must be pursned in all 
substantial particulars. The statute having defined the 
measure of the power granted, and, also, the mode by 
whieh it is to be exereised, the validity of the action of 
the legislative body must be determined hy an answer to 
the inquiry whether it has departed substantially from 
{he mode prescribed. When the couneil does nothing but 
invite proposals and accepts bids, there is no compliance 
with the chartered provisions. ”’ 


Timés Pub. Go. vs Weatherby, 139 Gal, 618. 


In the present case there was nothing but a simple 


) e 


po 


motion instructing the cominittee on Fire and Water to 
investigate and report the result of its investigation to 
the council. It will not be contended that this was a 
ecomplianee with the provisions of the Charter. Con- 
sidering the action of the Couneil in every possible light, 
it fails to show a substantial complianee with the pro- 
visions of the charter, although such provisions were 


mandatory. 


This court said in Beer vs Dallas City, 16 Oregon 334, 
relied upon by the lower court in its interpretation of this 
very contract, that this section (See. 39) of the charter, 
was designed to apply to those eases, and only to those, 
where an ordinance was required by the charter; and its 
application ought to be so limited that the officers of 
the corporation could not exceed their authority as de- 
fined in the charter, nor fail to pursne the requirements 


of the statute under which they were acting. 


The Judge aqus, alluding to a previous decision of this 


court, quoted as follows: 


“*T think that section was designed to apply to those 
eases, and only to those, when an ordinance is required 
by the charter, and when the work is expressly required 
to be let to the lowest responsible bidder, after notice, 
as in Sec. §6 of the charter.’’ Does not this principle 
apply in this ease? Are not the charter provisions posi- 
tive and mandatory? Ts it not speeifieally provided in 
the charter that this work shall only be done under an 
ordinance of the Council? If an opposite view of this 
matter is taken by the Court, what becomes of See. 39? 


What foree or effect ean it have on the actions of this 


a 


council? Ifere is an express provision providing that 
the power and authority conferred by See. 38, ean only be 
exereised or enforeed by ordinance, and we are told that 
its provisions apply only to eases where ‘‘an ordinance 
is required by the charter, or where the work is ex- 
pressly required to be let to the lowest bidder.’’ This is 
not a question of justice and good conscience, but one 
of pure legal rights. .Not whether the city ought to pay 
the stipulated price, but whether she is legally bound to 
pay. .As a question of equity, the appellee has other 
methods of redress but he cannot come into court and 
ask that that be declared right which the public policy of 
the state has declared to be wrong. The City has as 
much right to consideration as the private individual; 
and when an individual deals with a corporation it is 
his duty to acquaint himself with all facts, and as to 
whether the party with whom he is dealing has the 
proper authority and power to act. He acts at his own 
peril and if the party with whom he deals is without 


authority in the premises, the loss 1s lis own. 


“One rendering service to a eify pursnant to a reso- 
lution of the Council, may not recover from the city 
authorized to aet only by ordinance; since persons, con- 
tracting with a city must at their peril, inquire into the 
power of the city or its officers to make econtract.”’ 

City of Lomsville vs Parsons, 190 5. W. (Ky) A 
City of Comvallis vs Garhiles 10 Oi 139) 

PW 20% 

Hix parte R. 4 Ala. 259. 

Daly vsaman Franeiscom 72 Gai eine: 

lilee. Co. vs Ft Denositga0 Sor sl2: 
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ait 


Elec. Co. vs Chambridge, 103 Mass. 64. 
lagrion vs 1.92 [Il 263. 


Schanm vs 8 24, N. J. Hq. 143. 


But did not the council exceed its authority as de- 
fined in the charter; and did it not fail to follow the re- 
quirements of the statutes under which it had power to 
act? Jt will be admitted that a charter must be strictly 
construed. In the Beer case, supra, controlling the de- 
cision of the lower court, the power was held to be fully 
and plainly conferred and that there were no reserict- 
ions on its exercise. But does that apply here? Sec. 38 
of the Charter contains the general grant of power, but 
Sec. 39 declares that it can only be exercised in a cer- 
tain manner. It clearly was the intention of the legis- 
lature to control the exercise of this power to the extent 
that it could only be exereised by ordinance. To further 
emphasize this restricture, Sec. 124, reiterating its pre- 
vious language, declares that if will not be bound by any 
contract, or in any manner made liable thereon, unless 
the same has been authorized by an ordinance ;and pro- 
ceeding, declares how the contract must be executed in 
order to render the city hable. The Section further goes 
on to state what particular contracts should unnecees- 
sarily follow this rule, thus placing the legislature intent 
beyond all eavil. The purpose of the framers of this 
statute could not have been more clearly or more forei- 
Diy expressed. In Grafton vs Sellwood, 24 Or. 118, it was 
held that powers granted eould only be enforeed by or- 
dinanee, and where the charter provided that a coutract 


eould only be entered into by ordinance, a contract ex- 
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ecuted one day before the ordinance authorizing it, went 


into effect, was void. 


(4) The Fire and Water Committee had no power to 
contract, and had no authority to sign a contract on be- 
half of the City. 


Finally it is contended on the part of appellant that 
the Fire and Water Committe had no authority to eon- 
tract, and were not authorized to sign a contract on be- 
half of the City; and that a contract so exeeuted was 
utterly void and unforeible. he committee possessed 
no inherent powers, and whatever authority it might 
possess could only be reeeived from the couneil, of whieh 
it was a subordinate branch. The charter provides by 
whom contracts may be signed. See. 124 provides that 
ordinanees shall be ‘fin writing and by order of the coun- 
el signed by the Auditor and Police Judge, or some 
other person duly authorized on behalf of the City.’’ 
Did the City Couneil of Astoria comply with this pro- 
vision of the Charter? This contraet was never signed 
by the Anditor and Police Judge, nor was any one else 
authorized by the Council by ordinance to aet in behalf 
of the City. When a contract 1s directed to be exeented 
and signed in a certain manner, and that order is not fol- 
lowed, the contract is Invalid. In Frick vs Los Angeles, 
115 Cal. 512, the Mavor was directed to sign the contraet 
and failed to do so;—the section of the eharter was held 
to be violated. In the present ease the contract was 
signed by the Committee on Fire and Water. Where is 
the authority for the action of the Committee? The es- 


sential things to be done in executing this contraet was 


its preparation and its signing by the proper officials, 
authorized by ordinanee, and its approval by the Couneil. 
Were any of these steps taken im the carying out of this 
eontract?) The reeord fails to show it. Were the eom- 
mittee anthorized to sign contracts? The couneil eer- 
tainly had no power to authorize them to so sign, exeept 
by ordinanee, and no such anthority has been shown. In 
the ease above quoted, a clerk was declared incompetent 
to sign a contract, because he was not a person author- 
ized to sign contracts for the city, and there was no or- 
dinanee authorizing him to do so. In Los Angeles Gas 
Gomvs. Toberman, supra, it was said: ““Ns the sig- 
nature of a contract in writing is no part of the duties 


of a Mayor, authority to sign comes from the couneil.’’ 


_ When the eharter authorizes the Mayor to sign con- 
tracts, then ‘‘some other person anthorized thereto’’ 
should also be some person having snnilar or previons 
authority, and such provision necessarily means pre- 
viously authorized thereto by some general law or by 
provisions of the eharter; and that the couneil should 
first pass an ordimance conferring the anthority and 
thereafter make the order directing him to sign. 


Los. Angeles Co. vs Toberman, supra. 


In the case of Arnold vs City of Spokane, 6 Wash. 
442, it was held ‘‘that under the provisions of a city 
charter providing that the @ity is not bound by any con- 
tract unless anthorized by an ordinanee and in writing, 
and by order of the ecouneil, signed by the City Clerk or 
some other person authorized by the eity, officers of 


me city cannot bind it hy contract not in writing,”’ 
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Iiquity will not declare a city bound by a contract not 
executed in accordance with the reqnirement of the 
Charter. 


Frick vs los Angeles, 115 Caleal2, 


The provisions of a eity’s charter that it shall not be 
bound or be hable on any contract, unless mn writing by 
order of the Couneil, and signed by the Mayor, where 
there has been no comphance with this provision, there 
was no way to protect a party from the harsh consequen- 
ees which followed lis neglet to have the contraet ex- 
ecuted as required by the charter. 


Times Pub. Co. vs Weatherby, 139 Gal. 615. 


Considering therefore, the faets in this ease, as shown 
by the reeord, and the law as herein set forth, appellant 
eontends that: 


FIRST: .The power to make a contract of the nature 


set forth in the record is a legislative power and cannot 
he delegated. 


SECOND: In the absence of express exeeption, this 
power can only be exereised by ordinance; and that the 
mode and manner of executing contracts, preseribed in 
the charter, is mandatory, and a failure to comply with 
its provisions renders a contract invalid and of no bind- 


ing effect on the City; and 


THIRD: When the charter provides by whom a con- 
tract shall be exeeuted, no other person or persons have 
any authority to sign and execute a contraet, unless the 
authority has been previously given by the ecouneil and 


that authority ean only be given by ordinanee. 


oo 
oe, 


If this method of making contracts is upheld, then np- 
on prineiple, there is no reason why a Committee of the 
Common Couneil eannot bind it without anv Ordinance, 
in an amount up to the innit of the city’s indebtedness. 
It will play havoe with municipal affairs. The veto pow- 
er given the Mavor, by the Charter of the City of Astoria, 
which is set forth in the Statement of the Case herein, 
will be held for naught. The plain charter provision 
which limits the power of the members of the Common 
Conneil to the method of contracting, particularly desig- 
nated and set forth, will be abrogated in favor of the will 
of the Committee of the Couneil. It will readily resolve 
the governmental and legislative functions of the City 
of Astoria into a chaos. The Mavor of the Citv of As- 
toria has no vote under the Charter thereof, and will 
simply sit as a figure-head, presiding at the sessions of 
the Couneil, but will have no voice whatsoever, im its 
affairs. Five members of the Common Couneil of the 
City of Astoria can bankrupt the City by purchasing 
fire engines and fire equipment and supplies for its fire 
department, the other four members and the Mavor, and 
the people of the City of Astoria, will be absolutely pow- 
erless to prevent the ravages upon the City Treasury 


and the City funds. 


We respectfully submit that when the Legislature of 
the State of Oregon enacted the Charter of the City of 
Astoria and set out Section 124 therein, wherem they 
specifically provided ‘the City of Astoria is not bound 
by any contract or in any way liable thereon, unless the 
same is authorized by City Ordinance and made in writ- 


ing and by order of the Counei, signed by the Anditor 


) 
e) 


and Pohee Judge, or some other person duly authorized 
on behalf of the City’’ that it meant just exactly what is 
plainly set forth im the language used. It ean admit 
of but one construction, it means only one thing; it does 
not have a double meanmeg. This provision was after- 
wards re-enacted by the peple of Astoria, under the in- 
itiative and referendum power given to the people by 
the Constitution of the State of Oregon. The will of the 
people and the will of the Mayor of the City of Astoria 
and the will of four councilmen would be set aside and 
be absolutely powerless agamst five members of the 
Common Council, if the deeision of the lower court is 


sustained. 


With these views and the anthorities herem cited, ap- 
pellant believes that the decisions of the lower court 


should be reversed, and the elaim of appellee denied. 


Respectfully submitted, 
A. W. NORBLAD, 
Attorney for the City of Astoria and attorney for 
plaintiff in error. 


I". C. Hessee and J. T. Jeffries of counsel. 
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I, A. W. Norblad, do hereby certify that I aim the at- 
torney for the Plaintiff in Error, the City of Astoria, in 
the within entitled cause, and that the foregoing is a 
true and correct copy of the brief in said matter on be- 


half of the said Plaintiff in error and of the whole there- 
of, 


MMS 6s. ee ee ee day OF April) 1Olo: 
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Attorney for Plaintiff in Error 


